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CHAPTER 11

| NSPECTI ONS BY FEDERAL AND STATE OCCUPATI ONAL SAFETY
AND HEALTH ( OSH) REPRESENTATI VES ON BOARD LAKEHURST

1. Background and Di scussi on

a. The Cccupational Safety and Health (OSH) Act of 1970 was directed
primarily at the private sector enployer. Only a small portion of the Act,
Section 19, addressed Federal agencies by requiring agency heads to establish
their own conprehensive OSH prograns consistent with the standards promnul gated
under Section 6 of the Act. There are no provisions in the Act that place
Federal agency enpl oyees under the direct inspection authority of the
Depart ment of Labor (DOL).

b. This policy was continued in early versions of Executive Orders and
DOL guidelines until 1980 when Executive Order 12196 superseded Executive
Order 11807 and the DOL gui delines for Federal Agency OSH prograns were
revised. These revisions granted Federal Agency heads the option whether or
not to establish certified OSH committees at the national and other
appropriate levels of the agency. One of the prerogative of such a comrttee,
conposed of equal representation fromlabor and managenent, is the authority
to request DOL inspections if half the conmittee is not satisfied with an
agency response to a report of hazardous working conditions.

c. In the event that an agency head chooses not to establish such
certified comrittees as nentioned above, the Executive Order and the DOL
gui del i nes aut hori ze unannounced inspections of certain Federal agency
wor kpl aces by Federal (DOL) representatives. The Departnment of Defense (DOD)
and the Navy elected not to establish certified OSH comrittees that conformto
the provisions of Executive Order 12196 and reference (s); therefore, certain
Navy facilities are subject to DOL inspections in accordance with reference

(b).

d. There are nunerous instances where the Navy hires private sector
contractors to performwork at Navy shore or afloat activities. Such
contracted operations may be tenporary or long term neverthel ess, enployees
of the contractor shall be afforded the same | evel of OSH protection as are
any other private sector enployees. Therefore, with a few exceptions,
contractor operations at Navy activities are subject to DOL inspections.

Li ai son between the contractor and the contracting agent will help ensure al
responsi bilities and procedures for the inspections of contractor workpl aces
are clearly understood.

e. The provisions below apply to the actions of Federal and State OSH
representatives while inspecting Navy shore installations and Navy civilian
wor kpl aces.

2. Action. The follow ng policies and procedures will be foll owed:
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a. Federal/State OSH Inspections at Contractor Wrkplaces at the Naval
Air Warfare Center Aircraft Division Lakehurst (NAVAI RANMRCENACDI VLKE)

(1) The OSH Act provides for the devel opment, pronul gation, and
enforcenent of standards. DOD contractors, operating from DOD or privately
owned facilities |ocated on or off Navy shore installations, are enployers as
defined in the Act and are subject to enforcenent authority by Federal and
certain State safety and health officials. Accordingly, Navy shore activities
are advised that perm ssion is granted for Federal and State OSH officials to
enter such installations w thout delay and at reasonable tinmes to conduct
i nspections of contractor workplaces. These inspections may be routine or
based on reports of unsafe or unhealthful conditions or based on specific
conpl aints, accidents, or illnesses of contractor enployees.

(2) Federal/State OSH representatives shall present appropriate
i dentifying credentials and shall state the purpose of the visit to the
Commandi ng Officer, NAES Lakehurst, or his designated representative, and the
Resident O ficer in Charge of Construction (RO CC) before conducting an
i nspection of contractor workplaces. Additionally, a deternination of the
need for security clearance shall be nmade in all cases prior to granting
access to the Center.

NOTE: For the purpose of this instruction, the Public Wrks Departnment, OSH
Manager is designated as the Commanding Officer's representative.

(3) A State may exercise jurisdiction over OSH matters involving a
contractor workplace at a Navy shore installation provided the State has an
OSH pl an approved by the Secretary of Labor

(4) Authorized safety and health officials fromstates w thout OSHA
approved OSHA plans may exercise jurisdiction over OSHA matters invol ving
contractor workplaces on the Center only when there are no rel evant OSHA
standards in effect. Prior to authorizing an inspection or investigation, the
Commandi ng Officer shall request the State to provide confirmation that there
is no relevant Federal OSHA standard applicable to the contractor workpl ace.

(5) Pursuant to reference (t), only Federal OSHA officials may perform
i nspections in DOD contractor workplaces situated in areas where the United
St ates hol ds excl usive Federal jurisdiction.

(6) The Secretary of Labor has no authority over nuclear safety,
heal th, or explosive safety aspects of operations specifically covered by:

(a) Any state nuclear safety or health standard or regul ation
i mpl ementing 42 U.S.C. 2021

(b) Any nuclear safety or health standard or regul ation
i mpl ementing 42 U.S.C. Sections 2012 and 2121(b), or 2201(b).

(c) Any explosive safety or health standard or regul ation
i mpl enmenting 10 U.S.C. 172.

11-2



SAF- TM- 5100

(7) DOD contractors shall not be provided with advance notice of OSH
i nspections by Federal or State OSHA officials except:

(a) In cases of apparent inmmnent danger to Navy or contractor

enpl oyees.
(b) When specifically requested by Federal or State OSHA
of ficials.
NOTE: Any person who violates the foregoing is subject to a fine of not nore

than $1,000 or to inprisonnent for not nmore than 6 nonths, or both.

(8) When Federal or State safety and health officials would require
entry into a closed area to acconplish the purpose of their visit and they
cannot effectively be prevented from access to the classified material by
such nmeans as covering the material to deny visual access, etc., the
Commandi ng Officer or the contractor, as appropriate, shall imediately
notify the OSHA official and the activity exercising security supervision over
the contractor's workplace of the need for a personnel security clearance to
enter the closed area. In the case of Federal OSHA officials, the security
activity, after verifying the need for a personnel security clearance, shal
contact the appropriate cognizant security office and request to verify the
Federal OSHA official's personal security clearance.

(9) No photographs shall be taken by Federal or State OSHA officials
or other State safety and health officials on the Center. Photographs
requested by any such official shall be taken only by Navy personnel, or
by cl eared personnel of the contractor, and shall not be delivered to the
requesting official until all film negatives, and photographs have been fully
screened and classified as appropriate, in the interest of national security,
by appropriate Navy authority. Further, requests for docunented data,
sketches of nmilitary installations and equi pment, reports, or design
information (e.g., noise sound levels, profiles, etc.) by such officials,
shall be forwarded to the appropriate screening official for simlar action
This process shall normally be conpleted within a period of 15 working days
fromreceipt of the material by the screening official

(10) Federal/State OSH representatives shall be acconpani ed on
i nspections by the OSH Manager, RO CC, and a representative of the contractor

(11) Federal or State OSHA officials shall have access to and be
provi ded with copies of records and reports pertinent to specific Navy
contractor accident investigations upon request unless prohibited fromrel ease
by the Privacy Act or exenpted fromrel ease under the Freedom of |nformation
Act .

(12) The Conmmanding O ficer will advise the applicable State OSHA
office in witing of any areas on the installation which are |ocated within

areas of exclusive Federal jurisdiction.

(13) Full information regarding citations and notices issued to Navy
contractors for violations of OSHA safety and health standards invol ving DOD
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furni shed equi prrent, facilities, or other property shall be referred to the
responsi bl e RO CC for appropriate action in accordance with Defense
Procurenent Circular 76-1. A copy shall be sent to the Chief of Nava
Operations (OP-45).

(14) DOD policy states that the contractor is responsible for
resolving issues related to citations and initiating requests for delays in
conpliance with variations, tolerances, or exenptions from applicable OSH
st andar ds.

(15) The Commandi ng O ficer shall advise the Chief of Naval Operations
(OP-04), via the chain of conmand, of any situation resulting from conpliance
with these procedures that could inpair the Navy's ability to properly carry
out its mssion in support of the national defense or adversely affect the
nati onal security.

b. Federal OSH | nspection of Navy Civilian WrKkpl aces

(1) In accordance with the provisions of reference (b), Federal OSH
officials, acting as representatives of the Secretary of Labor, are authorized
to conduct announced or unannounced inspections at all Navy workpl aces except
mlitary unique equi pnent operations, systens, workplaces, or workpl aces
staffed exclusively with mlitary personnel. Such inspections nmay be in
response to a conplaint froma Navy civilian enpl oyee or enpl oyee
representative; they nmay be schedul ed as part of DOLs annual evaluation of the
DOD OSH Program or they may be solely at the discretion of the Secretary of
Labor .

NOTE: 1. In order to understand the term"mlitary unique" equi pnent
systenms or workplaces, the followi ng definitions are provided:

a. Equi pnent and systens that are unique to the national defense
m ssion, including the operation, testing, and mai ntenance procedures
di ctated by design and configuration. Exanples are: mlitary
weapons, aircraft, ships, submarines, mssiles and mssile sites,
early warning systenms and sites, mlitary space systens ordnance,
tanks and tactical vehicles.

b. Operations or workplaces that are uniquely mlitary, such as
field maneuvers, conbat training, naval operations, mlitary flight
and m ssile operations, associated research, test, and devel opnent
activities during the actual test phase and actions required under
energency conditions.

c. Facilities designed to sinulate shipboard/aircraft
configuration or built solely to support testing of shipboard/aircraft
equi pnent are considered mlitary unique.

2. Applicable workpl aces and operations are workpl aces and operations
general ly conparable to those of business/industry in the private
sector. Exanples include facilities involved and work performed in
repair and overhaul of equipnent, aircraft, or vehicles; industria
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shop operations, construction, supply services, engineering or public
wor ks; medi cal services, and office work. Accordingly these are
subj ect to OSHA regul ati ons.

3. Deternmination as to what is considered "military unique" will be
made by the Commanding Officer with advice fromthe Public Safety
Department and departnent heads concer ned.

a. In addition to the exclusions nmentioned above, the Secretary of
Labor has no authority over nuclear safety/health or explosive
safety aspects of operations covered by:

(1) Any state nuclear safety or health, standard or regul ation
i mpl ementing 42 U.S.C. 2021

(2) Any nuclear safety or health standard or regulation
i mpl enmenting 42 U.S.C. Sections 2012 (b) or 2201 (b).

(3) Any explosive safety standard or regul ation inplenmenting
10 U.S.C. 172.

b. The Public Safety OSH Office has been designated as the NAES
Lakehurst coordi nator with whom Federal OSHA officials may
interface for inspection purposes. The appropriate OSHA has been
notified.

c. Federal OSHA officials shall initially report to the Comrmandi ng
O ficer or the Public Safety Departnment, present identification
credentials, and state the purpose of the visit. These officials
shall be admitted to conduct inspections of authorized Navy

wor kpl aces wi t hout del ay, at reasonable tinmes, and in a reasonable
manner. |f the inspection is to involve areas/operations which
are excluded pursuant to the provisions of paragraphs (a) or (b)
above, perm ssion for i medi ate access shall be withheld and a
request for access shall be forwarded by nmessage and be tel ephone
to the Chief of Naval Operations (OP-45) with copies to the

appropriate chain of cormand. All requests shall identify the
excl usi on under consideration and furnish other related details
regardi ng the inspection to be performed. A reply will be

furni shed expeditiously upon receipt of the nessage.

d. Federal OSHA inspectors shall be required to show appropriate
security clearance if entry into closed areas is required. Al
security cl earances nust be verified by the cognizant Navy
security office. No photographs shall be taken directly by
Federal OSHA officials. Any photographs requested by these
officials in these areas shall be taken by Navy personnel. Such
phot ographs shall be tentatively classified CONFI DENTI AL and shal
not be delivered to the Federal officials until all film

negati ves, and photographs have been fully screened/cl assified as
appropriate in the interest of national security.
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e. Federal OSHA inspectors shall be acconpanied at all tines by
representatives of the Conmanding O ficer.

f. Federal OSHA officials shall, upon request, have access to
avail abl e safety and health information related to Navy civilian
enpl oyees. Exanpl es are data on hazardous materials, copies of
recent inspection reports, enployee hazard reports, and
informati on on the status of abatenent projects provided such
information is not specifically required by Executive Order to be
classified in the interest of national defense of foreign policy
and is otherwi se releasable. Federal OSHA officials shall have
access to and be provided copies of records and reports pertinent
to specific accident investigations involving Navy civilian

enpl oyees, provided such release is consistent with the Privacy
Act and other applicable |aws and regul ations. Wth respect to
the rel ease of records pertinent to specific accident

i nvestigations involving Navy civilian enpl oyees:

(1) Requests for copies of Judge Advocate General (JAG
i nvestigative reports shall be referred to the JAG

(2) Requests for copies of accident investigation reports
shall be referred to Naval Safety Center (NAVSAFECEN)

g. Federal OSHA officials are authorized to interview or be
acconpani ed by civilian enployees or enpl oyee representatives with
appropriate clearances during their visit.

h. If Federal OSHA officials issue reports or notices of unsafe or
unheal t hful working conditions discovered during their

i nspections, a sunmary report with a copy of such notices will be
forwarded i mediately to the Chief of Naval Operations (OP-45).

I nformati on copies shall be provided to the chain of comand
havi ng managenent cogni zance. Deficiencies discovered during such
i nspections shall be treated in the sane manner as deficiencies
noted during internal Navy inspections.

i. If reports of inspections by Federal OSHA officials require a
response, such responses shall be provided by the Commandi ng

O ficer. Parent commands may require headquarters coordi nation
prior to such responses. |Information copies of such responses
shall be provided to the Chief of Naval Operations (OP-45) and to
the chain of command havi ng managenment cogni zance. El evation of
unresol ved conflicts to higher echelons of comand for interagency
resol ution shall be at DOLs initiative via DOL channels.
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