TITLE 15--COMMERCE AND TRADE

CHAPTER 63--TECHNOLOGY INNOVATION

Sec. 3710a. Cooperative research and devel opment agreements
(@ Generd authority

Each Federd agency may permit the director of any of its Government-operated Federa
laboratories, and, to the extent provided in an agency-approved joint work statement, the
director of any of its Government-owned, contractor-operated |aboratories—

(2) to enter into cooperative research and development agreements on behaf of such
agency (subject to subsection () of this section) with other Federal agencies; units of
State or loca government; industria organizations (including corporations, partnerships,
and limited partnerships, and industria development organizations); public and private
foundations, nonprofit organizations (including universities); or other persons (including
licensees of inventions owned by the Federa agency); and

(2) to negotiate licensing agreements under section 207 of title 35, or under other
authorities (in the case of a Government-owned, contractor-operated laboratory, subject
to subsection (c) of this section) for inventions made or other intellectud property
developed at the laboratory and other inventions or other intellectual property that may be
voluntarily assgned to the Government.

(b) Enumerated authority

(1) Under an agreement entered into pursuant to subsection (a)(1) of this section, the
laboratory may grant, or agree to grant in advance, to a collaborating party patent licenses
or assgnments, or options thereto, in any invention made in whole or in part by a
laboratory employee under the agreement, for reasonable compensation when
gppropriate. The laboratory shal ensure, through such agreement, that the collaborating
party has the option to choose an exclusive license for a pre-negotiated field of use for
any such invention under the agreement or, if there is more than one collaborating party,
that the collaborating parties are offered the option to hold licensing rights thet
collectively encompass the rights that would be held under such an exclusive license by
one party. In consderation for the Government's contribution under the agreement, grants
under this paragraph shal be subject to the following explicit conditions:

(A) A nonexclusive, nontransferable, irrevocable, paid-up license from the
collaborating party to the laboratory to practice the invention or have the invention
practiced throughout the world by or on behdf of the Government. In the exercise of such
license, the Government shdl not publicly disclose trade secrets or commercid or
financid information thet is privileged or confidentia within the meaning of section



552(b)(4) of title 5 or which would be consdered as such if it had been obtained from a
non-Federa party.

(B) If alaboratory assgnstitle or grants an exclusive license to such an invention,
the Government shdl retain the right--

(i) to require the collaborating party to grant to aresponsible gpplicant a
nonexclusve patidly exclusve, or exclusve license to use the invention in the
gpplicant's licensed field of use, on termsthat are reasonable under the circumstances; or

(i) if the collaborating party falsto grant such alicense, to grant the license itsdlf.

(C) The Government may exercise its right retained under subparagraph (B) only in
exceptiond circumstances and only if the Government determines that--

(i) the action is necessary to meet health or safety needs that are not reasonably
satisfied by the collaborating party;

(ii) the action is necessary to meet requirements for public use specified by Federd
regulations, and such requirements are not reasonably satisfied by the collaborating party;
or

(iii) the collaborating party has failed to comply with an agreement containing
provisions described in subsection (c)(4)(B) of this section.

This determination is subject to administrative gpped and judicia review under section
203(2) of title 35.

(2) Under agreements entered into pursuant to subsection (a)(1) of this section, the
laboratory shdl ensure that a collaborating party may retain title to any invention made
soldy by its employee in exchange for normdly granting the Government a
nonexclusive, nontransferable, irrevocable, paid-up license to practice the invention or
have the invention practiced throughout the world by or on behdf of the Government for
research or other Government purposes.

(3) Under an agreement entered into pursuant to subsection (a)(1) of this section, a
|aboratory may—

(A) accept, retain, and use funds, personnd, services, and property from a
collaborating
party and provide personnel, services, and property to a collaborating party;

(B) use funds received from a collaborating party in accordance with subparagraph
(A) to hire personnd to carry out the agreement who will not be subject to full-time-
equivaent redrictions of the agency;

(C) to the extent consistent with any gpplicable agency requirements or standards of
conduct, permit an employee or former employee of the [aboratory to participatein an
effort to commercidize an invention made by the employee or former employee whilein
the employment or service of the Government; and



(D) waive, subject to reservation by the Government of a nonexclusive, irrevocable,
paid-up license to practice the invention or have the invention practiced throughout the
world by or on behaf of the Government, in advance, in whole or in part, any right of
ownership which the Federal Government may have to any subject invention made under
the agreement by a collaborating party or employee of a collaborating party.

(4) A collaborating party in an exclusve license in any invention made under an
agreement entered into pursuant to subsection (a)(1) of this section shall have the right of
enforcement under chapter 29 of title 35.

(5) A Government-owned, contractor-operated |aboratory that entersinto a
cooperative research and development agreement pursuant to subsection (8)(1) of this
section may use or obligate roydties or other income accruing to the laboratory under
such agreement with respect to any invention only—

(A) for paymentsto inventors;

(B) for purposes described in clauses (i), (ii), (iii), and (iv) of section 3710c(a)(1)(B)
of thistitle; and

(C) for scientific research and development cong stent with the research and
development missions and objectives of the [aboratory.

(¢) Contract consderations

(1) A Federd agency may issue regulations on suitable procedures for implementing
the provisions of this section; however, implementation of this section shdl not be

delayed until issuance of such regulations.

(2) The agency in permitting a Federd |aboratory to enter into agreements under this
section shdl be guided by the purposes of this chapter.

(3)(A) Any agency using the authority given it under subsection (&) of this section
shdl review standards of conduct for its employees for resolving potentia conflicts of
interest to make sure they adequately establish guiddines for Stuations likely to arise
through the use of this authority, including but not limited to cases where present or
former employees or their partners negotiate licenses or assgnments of titlesto
inventions or negotiate cooperative research and development agreements with Federd
agencies (including the agency with which the employee involved is or was formerly

employed).

(B) If, inimplementing subparagraph (A), an agency is unable to resolve potentid
conflicts of interest within its current statutory framework; it shall propose necessary
gatutory changes to be forwarded to its authorizing committees in Congress.



(4) The laboratory director in deciding what cooperative research and development
agreements to enter into shall—

(A) give specid condderation to smal busness firms, and consortiainvolving small
busnessfirms, and

(B) give preference to business units located in the United States which agree that
products embodying inventions made under the cooperative research and devel opment
agreement or produced through the use of such inventions will be manufactured
ubgtantidly in the United States and, in the case of any industrid organization or other
person subject to the control of aforeign company or government, as appropriate, take
into consderation whether or not such foreign government permits United States
agencies, organizations, or other persons to enter into cooperative research and
development agreements and licensing agreements.

(5)(A) If the head of the agency or his designee desires an opportunity to disgpprove
or require the modification of any such agreement presented by the director of a
Government-operated |aboratory, the agreement shall provide a 30-day period within
which such action must be taken beginning on the date the agreement is presented to him
or her by the head of the |aboratory concerned.

(B) In any case in which the head of an agency or his designee disgpproves or
requires the modification of an agreement presented by the director of a Government-
operated laboratory under this section, the head of the agency or such designee shdl
transmit awritten explanation of such disgpproval or modification to the head of the
laboratory concerned.

(O)(i) Except as provided in subparagraph (D), any agency which has contracted
with anon-Federal entity to operate alaboratory shall review and approve, request
specific modifications to, or disgpprove ajoint work statement that is submitted by the
director of such laboratory within 90 days after such submission. In any case where an
agency has requested specific modifications to ajoint work statement, the agency shal
gpprove or disgpprove any resubmission of such joint work statement within 30 days
after such resubmission, or 90 days after the origind submission, whichever occurs later.
No agreement may be entered into by a Government-owned, contractor-operated
[aboratory under this section before both approva of the agreement under clause (iv) and
gpprova under this clause of ajoint work statement.

(i) In any case in which an agency which has contracted with anon- Federa entity
to operate alaboratory disapproves or requests the modification of ajoint work statement
submitted under this section, the agency shdl promptly transmit a written explanation of
such disgpprova or modification to the director of the laboratory concerned.

(iif) Any agency which has contracted with a non-Federal entity to operate a
laboratory or laboratories shall develop and provide to such laboratory or laboratories one
or more model cooperative research and development agreements, for the purposes of
standardizing practices and procedures, resolving common legd issues, and enabling



review of cooperative research and devel opment agreements to be carried out in aroutine
and prompt manne.

(iv) An agency which has contracted with a non-Federal entity to operate a
laboratory shal review each agreement under this section. Within 30 days after the
presentation, by the director of the laboratory, of such agreement, the agency shdl, on the
basis of such review, gpprove or request specific modification to such agreement. Such
agreement shd| not take effect before gpprova under this clause.

(v) If an agency falsto complete areview under clause (iv) within the 30-day
period specified therein, the agency shdl submit to the Congress, within 10 days after the
end of that 30-day period, areport on the reasons for such failure. The agency shal, at the
end of each successive 30-day period theresfter during which such failure continues,
submit to the Congress another report on the reasons for the continuing failure. Nothing
in this clause relieves the agency of the requirement to complete areview under clause
(iv).

(vi) In any case in which an agency which has contracted with anon- Federd entity
to operate a laboratory requests the modification of an agreement presented under this
section, the agency shal promptly transmit a written explanation of such modification to
the director of the laboratory concerned.

(D)(1)) Any non-Federd entity that operates alaboratory pursuant to a contract with a
Federa agency shdl submit to the agency any cooperative research and devel opment
agreement that the entity proposes to enter into with asmal business firm and the joint
work statement required with respect to that agreement.

(i1) A Federd agency that receives a proposed agreement and joint work statement
under clause (i) shal review and approve, request pecific modifications to, or disapprove
the proposed agreement and joint work statement within 30 days after such submission.
No agreement may be entered into by a Government-owned, contractor-operated
laboratory under this section before both approva of the agreement and approval of a
joint work statement under this clause.

(iii) In any case in which an agency which has contracted with an entity referred to
in clause (i) disapproves or requests the modification of a cooperative research and
development agreement or joint work statement submitted under that clause, the agency
shdl tranamit awritten explanation of such disgpprova or modification to the head of the
laboratory concerned.

(6) Each agency shdl maintain arecord of al agreements entered into under this
section.

(7)(A) No trade secrets or commercia or financia information thet is privileged or
confidentia, under the meaning of section 552(b)(4) of title 5, which is obtained in the
conduct of research or as aresult of activities under this chapter from a non-Federd party
participating in a cooperative research and development agreement shal be disclosed.

(B) Thedirector, or in the case of a contractor-operated |aboratory, the agency, for a
period of up to 5 years after development of information that results from research and
development activities conducted under this chapter and that would be a trade secret or



commercid or financid information thet is privileged or confidentid if the information
had been obtained from anon-Federd party participating in a cooperative research and
development agreement, may provide gppropriate protections againgt the dissemination
of such information, including exemption from subchapter 11 of chapter 5 of title 5.

(d) Definitions

Asused in this section--

(1) the term " cooperdtive research and devel opment agreement” means any
agreement between one or more Federd |aboratories and one or more non-Federa parties
under which the Government, through its laboratories, provides personndl, services,
facilities, equipment, intellectua property, or other resources with or without
rembursement (but not funds to non-Federa parties) and the non- Federa parties provide
funds, personne, services, facilities, equipment, intellectua property, or other resources
toward the conduct of specified research or development efforts which are congstent with
the missions of the laboratory; except that such term does not include a procurement
contract or cooperative agreement as those terms are used in sections 6303, 6304, and
6305 of title 31;

(2) the term ““laboratory" means—

(A) afacility or group of facilities owned, leased, or otherwise used by a Federa
agency, a substantia purpose of which is the performance of research, development, or
engineering by employees of the Federd Government;

(B) agroup of Government-owned, contractor-operated facilities (including a
wegpon production facility of the Department of Energy) under a common contract, when
asubstantia purpose of the contract is the performance of research and devel opment, or
the production, maintenance, testing, or dismantlement of a nuclear wegpon or its
components, for the Federa Government; and

(C) aGovernment-owned, contractor-operated facility (including a weapon
production facility of the Department of Energy) that is not under acommon contract
described in subparagraph (B), and the primary purpose of which is the performance of
research and development, or the production, maintenance, testing, or dismantlement of a
nuclear weagpon or its components, for the Federal Government, but such term does not
include any facility covered by Executive Order No. 12344, dated February 1, 1982,
pertaining to the nava nuclear propulsion program;

(3) the term ““joint work statement” means a proposa prepared for a Federd agency
by the director of a Government-owned, contractor-operated |aboratory describing the
purpose and scope of a proposed cooperative research and devel opment agreement, and
assigning rights and responsibilities among the agency, the laboratory, and any other
party or parties to the proposed agreement; and



(4) the term ~“wegpon production facility of the Department of Energy” meansa
facility under the control or jurisdiction of the Secretary of Energy thet is operated for
nationa security purposes and is engaged in the production, maintenance, testing, or
dismantlement of a nuclear wegpon or its components.

(e) Determination of [aboratory missions

For purposes of this section, an agency shal make separate determinations of the
misson or missions of each of its|aboratories.

(f) Relationship to other laws

Nothing in this section isintended to limit or diminish exiding authorities of any
agency.

(9) Principles

In implementing this section, each agency which has contracted with a non-Federa
entity to operate alaboratory shal be guided by the following principles. (1) The
implementation shdl advance program missons at the laboratory, including any nationd
Security mission.

(2) Classfied information and unclassified sengitive information protected by law,
regulation, or Executive order shdl be appropriately safeguarded.

(Pub. L. 96-480, Sec. 12, as added and renumbered Sec. 11, Pub. L. 99- 502, Secs. 2,
9(e)(1), Oct. 20, 1986, 100 Stat. 1785, 1797; renumbered Sec. 12, Pub. L. 100-418, title
V, Sec. 5122(a)(1), Aug. 23, 1988, 102 Stat. 1438; amended Pub. L. 100-519, title 11,
Sec. 301, Oct. 24, 1988, 102 Stat. 2597; Pub. L. 101-189, div. C, title XXXI, Sec.
3133(a), (b), Nov. 29, 1989, 103 Stat. 1675, 1677; Pub. L. 102-25, title VII, Sec. 705(g),
Apr. 6, 1991, 105 Stat. 121; Pub. L. 102-245, title 111, Sec. 302(a), Feb. 14, 1992, 106
Stat. 20; Pub. L. 102-484, div. C, title XXX, Sec. 3135(a), Oct. 23, 1992, 106 Stat. 2640;
Pub. L. 103-160, div. C, title XXX, Sec. 3160, Nov. 30, 1993, 107 Stat. 1957; Pub. L.
104- 113, Sec. 4, Mar. 7, 1996, 110 Stat. 775.)

Referencesin Text

Executive Order No. 12344, referred to in subsec. (d)(2), is set out as a note under
section 7158 of Title 42, The Public Health and Wdfare.

Amendments

1996-- Subsec. (b). Pub. L. 104-113 amended subsec. (b) generally, to require that
laboratory ensure that collaborating party be provided option of choosing exclusve
license for pre-negotiated fidd of use for any invention under agreement or that
collaborating party be offered option of holding licensing rights that collectively



encompass rights that would be held under such exclusive license by one party, to set
forth explicit conditions that grants under par.

(1) wereto be subject to, and to require laboratory to ensure that collaborating party
might retain title to any invention made soldy by its employee in exchange for normaly
granting Government nonexclusive, nontransferable, irrevocable, paid-up license to
practice invention by or on behdf of Government for research or for other Government
pUrposes.

1993--Subsec. (d)(2)(B). Pub. L. 103-160, Sec. 3160(1), inserted " (including a
wegpon production facility of the Department of Energy)" after ~facilities’ and ™, or the
production, maintenance, testing, or dismantlement of a nuclear weapon or its
components,” after ~ research and development”.  Subsec. (d)(2)(C). Pub. L. 103-160,
Sec. 3160(2), insarted " (including a weapon production facility of the Department of
Energy)" after “facility" and ™, or the production, maintenance, testing, or dismantlement
of anuclear weapon or its components,” after * research and development”. Subsec.
(d)(4). Pub. L. 103-160, Sec. 3160(3)-(5), added par. (4).

1992-- Subsec. ()(5)(C)(i). Pub. L. 102-484, Sec. 3135(a)(1), substituted ~"Except as
provided in subparagraph (D), any agency"” for ~"Any agency".

Subsec. (¢)(5)(D). Pub. L. 102-484, Sec. 3135(a)(2), added subpar. (D).
Subsec. (d)(1). Pub. L. 102-245 inserted “intellectua property,” after ~ equipment,” in
two places.

1991--Subsec. (d)(2). Pub. L. 102-25 subgtituted " nava" for “"Nava" in concluding
provisons.

1989--Subsec. (8). Pub. L. 101-189, Sec. 3133(a)(1)(A), inserted ™, and, to the extent
provided in an agency-agpproved joint work statement, the director of any of its
Government-owned, contractor-operated |aboratories” after ~ Government- operated
Federa laboratories' in introductory provisons.

Subsec. (8)(2). Pub. L. 101-189, Sec. 3133(a)(1)(B), (C), subgtituted " (in the case of a

Government-owned, contractor-operated |aboratory, subject to subsection (c) of this
section) for" for *“for Government-owned" and struck out " of Federal employees’ before
““that may be voluntarily”.

Subsec. (b). Pub. L. 101-189, Sec. 3133(a)(2)(A), (C), inserted ", and, to the extent
provided in an agency-approved joint work statement, a Government-owned, contractor-
operate laboratory," after ~ Government-operated Federa laboratory" in introductory
provisons and inserted concluding provisions A Government-owned, contractor-
operated laboratory that enters into a cooperative research and development agreement
under subsection (a)(1) of this section may use or obligate royalties or other income
accruing to such laboratory under such agreement with respect to any invention only (i)
for paymentsto inventors; (ii) for the purposes described in section 3710c(a)(1)(B)(i),

(if), and (iv) of thistitle; and (iii) for scientific research and development congstent with
the research and development mission and objectives of the laboratory.”

Subsec. (b)(2). Pub. L. 101-189, Sec. 3133(a)(2)(B), substituted " alaboratory
employee” for ““a Federal employee”.

Subsec. (€)(3)(A). Pub. L. 101-189, Sec. 3133(a)(3), substituted " standards of conduct
for its employees' for " employee standards of conduct”.



Subsec. (€)(5)(A). Pub. L. 101-189, Sec. 3133(a)(4), inserted *"presented by the
director of a Government-operated laboratory” after ~"any such agreement”.

Subsec. (¢)(5)(B). Pub. L. 101-189, Sec. 3133(a)(5), inserted ""by the director of a
Government-operated laboratory™ after —an agreement presented”.

Subsec. (¢)(5)(C). Pub. L. 101-189, Sec. 3133(a)(6), added subpar. (C).

Subsec. (¢)(7). Pub. L. 101-189, Sec. 3133(a)(7), added par. (7).

Subsec. (d)(2). Pub. L. 101-189, Sec. 3133(a)(8)(B), amended par. (2) generdly. Prior
to amendment, par. (2) read asfollows. ~"the term “laboratory’ means a facility or group
of fadilities owned, leased, or otherwise used by a Federa agency, a substantia purpose
of which is the performance of research, development, or engineering by employees of
the Federal Government.”

Subsec. (d)(3). Pub. L. 101-189, Sec. 3133(a)(8)(A), (C), added par. (3).

Subsec. (g). Pub. L. 101-189, Sec. 3133(b), added subsec. (g).

1988-- Subsec. (8)(2). Pub. L. 100-519, Sec. 301(1), substituted “or other intellectud
property developed at the laboratory and other inventions or other intellectua property™
for a the laboratory and other inventions'.

Subsec. (b)(4), (5). Pub. L. 100-519, Sec. 301(2), added par. (4) and redesignated
former par. (4) as (5).

Magnetic Levitation Technology

The Secretary of the Army, in cooperation with the Secretary of Trangportation,
authorized to conduct research and development activities on magnetic levitation
technology using contracts or cooperative research and development agreements under
this section, see section 417 of Pub. L. 101-640, set out as anote under section 2313 of
Title 33, Navigation and Navigable Waters.

Contract Provisons

Section 3133(d) of Pub. L. 101-189, as amended by Pub. L. 101-510, div. A, title VIII,
Sec. 828(a), Nov. 5, 1990, 104 Stat. 1607, provided that:

(1) Not later than 150 days after the date of enactment of this Act [Nov. 29, 1989],
each agency which has contracted with a non-Federd entity to operate a Government-
owned laboratory shal propose for inclusion in that laboratory's operating contract, to the
extent not aready included and subject to paragraph (6), gppropriate contract provisons
that--

“(A) establish technology transfer, including cooperative research and devel opment
agreements, asamission for the laboratory under section 11(a)(1) of the Stevenson-
Wydler Technology Innovation Act of 1980 [15 U.S.C. 3710(8)(1)];

(B) describe the respective obligations and responsibilities of the agency and the
laboratory with respect to this part [part C (Secs. 3131-3133) of title XXXI of div. C of
Pub. L. 101-189, see Short Title of 1989 Amendment note under section 3701 of this
title] and section 12 of the Stevenson-Wydler Technology Innovation Act of 1980 [15
U.S.C. 3710al;

“(C) require that, except as provided in paragraph (2), no employee of the
laboratory shdl have a subgtantia role (including an advisory role) in the preparation,



negotiation, or approval of a cooperative research and development agreement if, to such
employee's knowledge--

(i) such employee, or the spouse, child, parent, sibling, or partner of such
employee, or an organization (other than the |aboratory) in which such employee serves
as an officer, director, trustee, partner, or employee--

() holds afinancid interest in any entity, other than the laboratory, that has a
substantia interest in the preparation, negotiation, or approva of the cooperative research
and development agreement; or

(1) receives a gift or gratuity from any entity, other than the |aboratory, that has
asubgtantia interest in the preparation, negotiation, or approval of the cooperative
research and devel opment agreement; or

(i) afinancid interest in any entity, other than the laboratory, that has a
subgtantia interest in the preparation, negotiation, or approva of the cooperative research
and development agreement, is held by any person or organization with whom such
employee is negatiating or has any arrangement concerning praspective employment;

(D) require that each employee of the laboratory who negotiates or approves a
cooperative research and devel opment agreement shdl certify to the agency that the
circumstances described in subparagraph (C)(i) and (ii) do not apply to such employee;

" (E) require the laboratory to widdy disseminate information on opportunities to
participate with the laboratory in technology transfer, including cooperative research and
development agreements, and

~(F) provides for an accounting of al roydty or other income received under
cooperative research and development agreements.

~(2) The requirements described in paragraph (1)(C) and (D) shdl not apply in acase

where the negotiating or gpproving employee advises the agency that reviewed the
gpplicable joint work statement under section 12(c)(5)(C)(i) of the Stevenson-Wydler
Technology Innovation Act of 1980 [15 U.S.C. 3710a(c)(5)(C)(i)] in advance of the
meatter in which he isto participate and the nature of any financid interest described in
paragraph (1)(C), and where the agency employee determines that such financid interest
is not so subgtantia as to be considered likely to affect the integrity of the |aboratory
employee's service in that matter.

~(3) Not later than 180 days after the date of enactment of this Act [Nov. 29, 1989],
each agency which has contracted with a non-Federd entity to operate a Government-
owned laboratory shal submit areport to the Congress which includes a copy of each
contract provison amended pursuant to this subsection.

" (4) No Government-owned, contractor-operated |aboratory may enter into a
cooperative research and devel opment agreement under section 12 of the Stevenson-
Wydler Technology Innovation Act of 1980 [15 U.S.C. 3710a] unless--

“(A) that laboratory's operating contract contains the provisions described in
paragraph (1)(A) through (F); or

(B) such laboratory agrees in a separate writing to be bound by the provisions
described in paragraph (1)(A) through (F).

“(5) Any contract for a Government-owned, contractor-operated laboratory entered
into after the expiration of 150 days after the date of enactment of this Act [Nov. 29,
1989] shdl contain the provisions described in paragraph (1)(A) through (F).



(6) Contract provisonsreferred to in paragraph (1) shal include only such
provisions as are necessary to carry out paragraphs (1) and (2) of this subsection.”

[Pub. L. 101-510, div. A, title VIII, Sec. 828(b), Nov. 5, 1990, 104 Stat. 1607,
provided that: " Paragraph (6) of 3133(d) of such Act [Pub. L. 101-189, set out above], as
added by subsection (&), shal apply only to contracts entered into after the date of
enactment of this Act [Nov. 5, 1990]."]

Section Referred to in Other Sections
This section isreferred to in sections 278n, 3710c, 3714, 3715, 5528 of thistitle; title 7

section 7624; title 10 sections 2371a, 2500, 2519; title 23 sections 307, 403; title 33
section 2313; title 42 sections 2123, 13541; title 49 section 309.



